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548 VIRGINIA LAW REVIEW 

Stephens v. Southern Pacific R. Co., 109 Cal. 86, 41 Pac. 783, 29 L. R. A. 
751. 

In a lease of railroad property with a covenant exempting the rail- 
road from liability for damages by fire it was held that the covenant 
passed with the land to the assignee of the lessor and the lease in- 
vested the assignee with the same right of protection and to the same 
extent as the lessor might have asserted. Northern Pacific R. Co v. 
McClttre, 9 N. D. 73, 81 N. W. 52, 47 L. R. A. 149. 

For a discussion of the principles relative to the validity of such 
covenants, see 2 Va. Law Rev. 392. 

Trade Unions — Remedy for Unlawful Expulsion of Members. — The 
plaintiffs were suspended from the defendant trade union without no- 
tice of charges or opportunity to be heard. A suit was brought in eq- 
uity to revoke the suspension. Held, the suspension was unlawful and 
the plaintiffs are restored to membership. Gilmore v. Palmer, 179 N. 
Y. Supp. 1. See Notes, p. 531. 

Water and Water Courses — Flood Waters of River Not Surface 
Waters. — The lands of the appellant and appellee were subject to fre- 
quent overflows from an adjacent river. The appellee constructed an 
embankment which prevented the flood waters from entering upon 
his lands and which threw them out over the lands of the appellant, 
causing damage thereby. The appellee maintained that the flood 
waters from the river were surface waters, and could therefore be di- 
verted from his lands by embankments. The appellant brought an 
action to recover damages sustained and also to obtain an injunction 
to prevent further obstructions by the appellee. Held, judgment for 
the appellant. Gobin v. Piety (Ind.), 125 N. E. 655. 

It is sometimes held that the flood water of a stream which entirely 
passes beyond its flood banks and spreads over the adjacent country 
is surface water and may be treated as such by everyone. Johnson v. 
Gray's Point Terminal R. Co., Ill Mo. App. 378, 85 S. W. 941. Under 
such a ruling the flood waters of a stream which overflow the flood 
banks would be subject to the various rules in regard to surface waters. 

As to the rights of land owners to obstruct the flow of surface waters 
upon their land, the authorities are clearly divided. One line of cases 
adheres to the common law rule that surface water is the common 
enemy of all, and that a land owner is under no obligation to allow 
it to flow on or across his land from the land of a higher neighbor, 
but has the absolute right to shut it out from all access to his land, 
and no liability attaches for any injury resulting to another there- 
from. Gannon v. Hargadon, 10 Allen (Mass.) 110; Benthall v. Seifert, 
77 Ind. 302. Another line of authorities adheres to the civil law rule, 
by virtue of which lower land is subject to the servitude of receiving 
the natural flow of surface water from higher or adjoining land. 
Martin v. Riddle, 26 Pa. St. 415. See Martin v. Jett, 12 La. 501, 32 Am. 
Dec. 120, and note. For an exhaustive review of the authorities, see 
note to Mizell v. McGowan, 85 Am. St. Rep. 707, et seq. The courts of Vir- 



